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Nineteen states (or 38% of all states) in the United States now have domestic asset protection trust (DAPT)
statutes. Some commentators originally thought that DAPT statutes would be limited to smaller populated
states, but with Ohio entering the DAPT arena, the DAPT roster gained a populous state that’s also a major
banking center. Further, Tennessee, Indiana and Missouri all have DAPT statutes, and they’re the 16  through
the 18  most populous states.  While the history of DAPTs is fairly recent in the United States, beginning with
Alaska in 1996,  it’s anticipated that many more states will adopt DAPT statutes. The two most recent states to
adopt DAPT statutes are Indiana and Connecticut. 

DAPT Origins

A DAPT is a powerful tool to help clients legally shield assets from creditors, while at the same time permit
them to be discretionary beneficiaries of their own trusts. However, recent cases demonstrate some limits on
DAPTs’ effectiveness when residents from outside a DAPT state create a trust sitused in a DAPT state. Further,
if a non-DAPT state adopts the Uniform Voidable Transactions Act (UVTA) without modification, this will
place significant additional limits on the use of DAPTs by residents of non-DAPT states.

Similar to our 2019 article, we again provide rankings of three different asset protection features behind these
state laws: (1) discretionary-support trust statutes; (2) anti-alter ego statutes; and (3) DAPT statutes.

To understand how these three types of statutes function, it’s important to know the history behind them.
Common law discretionary trust protection originated under English law and isn’t related to spendthrift
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protection. Rather, discretionary trust protection is based on whether a beneficiary has an enforceable right to
distributions  and, therefore, whether a potential creditor might stand in the shoes of that beneficiary. If a
beneficiary has no enforceable right, then the beneficiary’s interest isn’t a property interest  and is nothing
more than a mere expectancy that a creditor can’t attach.  A creditor also can’t force the trustee to make a
distribution.  That is, a common law discretionary interest is nothing more than a mere expectancy.  “An
expectancy is the bare hope of succession to the property of another, such as may be entertained by an heir
apparent. Such a hope is inchoate. It doesn’t have the attribute of property, and the interest to which it relates
is at the time nonexistent and may never exist.”

To illustrate the importance of how discretionary protection and anti-alter ego statutes work in combination
with a DAPT statute, we’ll review the excellent analysis provided by Judge Kathleen Kerrigan of the Tax Court
in Campbell v. Commissioner.

Campbell v. Comm’r

In 2001, John Campbell invested in a custom adjustable rate debt structure (CARDS). He didn’t report his
CARDS transaction on his 2001 tax return. On March 18, 2002, the Internal Revenue Service issued Notice
2002-21 (Tax Avoidance Using Inflated Basis), requiring taxpayers to report any involvement in CARDS
transactions. It appears that John filed his tax return around July 2002 and didn’t report his CARDS
transaction. On May 10, 2004, which is within the 3-year statutory period, the IRS notified John that his 2001
tax return was being audited.  

On April 6, 2004, a month before being notified of the audit, John formed the First Aeolian Islands Trust (the
trust) in Nevis and funded it with $5 million. The beneficiaries of the trust were John, his wife and his family.
At the time of forming the trust, John’s net worth was approximately $25 million. Therefore, this was a nest
egg approach in which approximately 20% of John’s net worth was transferred to the trust.  

In November 2006, John made a $27 million Go Zone investment, which was a Tax Code blessed  real estate
investment allowing up to a 50% current deduction on real estate (that is, the 50% isn’t depreciated over 391/2
years). The Go Zone real estate investment resulted in a $10.5 million operating loss. After the investment,
John still had approximately $6.5 million remaining in liquid assets. Unfortunately, the Go Zone real estate
investment went bad in 2009 due to the installation of defective drywall throughout the project, making the
buildings uninhabitable.  

On July 2, 2007, the IRS issued a notice of deficiency on John’s 2001 tax return increasing his income from
$201,519 to $13,886,234 due to the CARDS transaction not being reported. The net operating loss from the
2006 Go Zone was carried back to 2001, leaving a tax deficiency of $1,135,192, plus an accuracy-related
penalty $113,519.  

On March 28, 2014, John submitted an offer and compromise to settle the tax claim for $12,603. At this time,
John had virtually no assets outside of the trust. The IRS computed that John had net realizable equity in the
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trust of $1,493,912.  Therefore, the IRS rejected John’s offer, and John challenged the IRS’ decision in Tax
Court. The Tax Court was asked to rule on whether the IRS’ rejection of John’s $12,603 offer was arbitrary and
capricious.  

This is where the case analysis becomes exciting, particularly as to how the Tax Court correctly identified two
key issues the IRS would need to prove to determine whether the trust’s assets should be included in the
settlement offer. The IRS would need to prove: (1) that John as a beneficiary of the self-settled APT had a
property interest; and (2) whether John controlled the trust and could reach the trust assets whenever he
wanted under an alter ego type of an argument.  

To make these determinations, in an earlier proceeding regarding this case, the Tax Court directed the IRS
Appeals office “to address State law issues about whether petitioner has property rights in the Trust under
state law. Respondent used Connecticut law.” It appears that the IRS didn’t follow the Tax Court’s instruction,
as later on in the opinion, the Tax Court noted the IRS “has not presented any evidence supporting the
determination that petitioner has a property right in the Trust under State law . . .”  

Property Interest?

As the IRS didn’t present any evidence of whether the beneficiary’s interest was a property interest under
Connecticut law, let’s do it for them. If a beneficiary has an enforceable right to a distribution, the beneficiary
most likely has a property interest.  This type of trust is classified as a support trust as contrasted with a
discretionary trust under common law.   

Whether the beneficiary has an enforceable right depends on the distribution language and its interpretation
under the law that should govern the trust.  The Campbell case doesn’t detail the distribution language.
However, one can guess the type of language that was in the trust based on the fact it was created in April 2004
and that it was created under the laws of Nevis. Nevis follows English common law, so the trust most likely was
drafted as a discretionary trust under English law. Further, because the trust was drafted by U.S. attorneys, it
most likely had the key elements of a discretionary trust under U.S. law. For analysis purposes, we’ll assume
that this is the case.  

In 2004, the year that the trust in Campbell was settled, most U.S. practitioners drafted a discretionary trust
with the words “sole, absolute, and/or unfettered discretion” combined with a standard. The most common
standard was health, education, maintenance and support. Under the Restatement Second of Trusts
(Restatement Second), such a trust was classified as a discretionary trust, due to the sole, absolute and/or
unfettered language.  

A better drafter would have read past the Restatement Second to some of the case law and would have
expanded the distribution standard to one that couldn’t be interpreted by a court by adding terms like
“comfort,” “welfare” and “happiness” to the distribution standard. Also, the drafter would have added that the
trustee could make unequal distributions among the beneficiaries. Then, under the vast majority of state laws,
the trust would be classified as a discretionary trust, the beneficiary wouldn’t have an enforceable right to a
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distribution  and, therefore, the beneficiary wouldn’t have a property interest. Thus, for the sake of analysis,
let’s assume that the Campbell trust stated something similar to: “The trustee, in its sole and absolute
discretion, may make distributions to the beneficiaries on Schedule A for their health, education, maintenance,
support, comfort, welfare and happiness. The trustee may make unequal distributions between the

 
beneficiaries.”     

In 2003, the Restatement of Trusts (Third) (Restatement Third) was published. In many areas of trust law, it
was a restatement of the existing trust law, but in this area, it sought to change almost all discretionary trust
law by following and expanding a distinct minority line of cases referred to as the “hybrid trusts law cases” that
existed in four to possibly five states.  Under this new and highly controversial theory, all discretionary trusts,
except possibly a trust with no standard and guidelines, created an enforceable right for a beneficiary to sue
the trustee to force a distribution. The only question under the Restatement Third is how much of the trust
assets a beneficiary could reach. On a side note, as the Restatement Third attempts to redefine almost all trusts
as discretionary trusts so that discretionary beneficiaries have an enforceable right to a distribution, this article
uses the term “common law discretionary trust” to mean that a beneficiary doesn’t have an enforceable right to
force a distribution.

Prior to 2004, Connecticut courts would most likely have followed the Connecticut Supreme Court case
of Zeoli v. Comm’r of Social Services, in which discretionary language combined with a standard resulted in
the trust being classified as a discretionary trust.  However, in 2004, the Connecticut Supreme Court changed
the rules by becoming the fourth state to adopt the distinct minority line of cases in Cocoran v. Department of
Social Services.  Therefore, under this minority line of cases, Connecticut law changed most likely to John’s
detriment so that the above language would now be classified as support trust language and most likely create
a property interest under state law.

However, again we admire Judge Kerrigan’s analysis in Campbell. The Tax Court noted that “IRC § 6331 is
broad and reveals on its face that Congress meant to reach every interest in property that a taxpayer may
have.”  The court went on to state that first the court needs to look at state law to “determine what rights a
taxpayer has in property and then turns to Federal law to determine whether a taxpayer’s rights in that
property qualify as property or rights under Federal tax law.” Yes, Judge Kerrigan correctly stated “federal
property law,” and we’re aware that when many of us older estate planners went to law school, there was no
such thing as federal property law—only state property law. However, since that time, federal property law has
developed.  So, the pivotal question that must be answered is: When is a beneficiary’s interest a property
interest under federal law?

“Beware of Federal Super Creditors,” an article previously published in this journal, contains a detailed
analysis of property interests, including trust property interests under federal law. “Bundle of Sticks,” p. 23,
and portions of the below text, are excerpted and paraphrased from that article. 
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In United States v. Craft, the U.S. Supreme Court used “a bundle of sticks” analysis when it determined that
a debtor had sufficient rights to constitute “property” for a federal tax lien under Internal Revenue Code
Section 6321. The Supreme Court noted that tenancy by the entirety property has six of the seven criteria that
it associated with a property interest. Moreover, in dictum, the Court mentioned that three of those criteria—
the right to use property, exclude third parties from property and share in the income—may be sufficient to
constitute “property” for federal income tax purposes. 

In “Bundle of Sticks,” the bundle of sticks analysis is used to compare a tenancy by the entirety interest,
mandatory or support distribution interest, limited liability company or limited partner interest and
discretionary distribution interest

25 
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discretionary distribution interest.  

The bolded criteria in the chart are sufficient to constitute “property” for a federal tax lien to attach. The right
of survivorship and the right to alienate or encumber, with or without the consent of the spouse, aren’t
essential to the category of “property” in terms of a federal property interest. With a mandatory distribution
interest  or a support distribution interest, to the extent of a beneficiary’s interest, an individual has the right
to share in the income and use of the trust property. The key difference between a common law discretionary
distribution interest and the mandatory or support trust distribution interest that’s classified as “property” is
that a beneficiary doesn’t have an enforceable right to a distribution and, therefore, doesn’t hold a property
interest under federal law. Therefore, under Connecticut law, which adopted the minority hybrid line of cases,
depending on the actual distribution language in the Campbell case, there’s a good chance that John held a
property interest under federal property law.

Discretionary-Support Statutes

In response to the Restatement Third adopting a new and highly controversial view of trust law, practitioners
began the promulgation of discretionary-support statutes that codified and turbocharged the asset protection
of a discretionary interest under the Restatement Second. Further, at the same time, anti-alter ego statutes
were promulgated, leading to our three-tier analysis regarding APT law: (1) the discretionary-support trust
statute; (2) the alter ego statute; and (3) the DAPT statute.  

A discretionary-support statute has the following four key components:

1. A discretionary distribution interest that doesn’t create an enforceable right for a beneficiary to force a
distribution;

2. An elevated judicial review standard for a discretionary trust;

3. No creditor may attach a discretionary interest; and

4. A detailed definition of a discretionary trust.

That is, a common law discretionary interest is nothing more than a mere expectancy and is similar to
inheriting under a will.

So, let’s say that under a discretionary-support statute, state law only provides that a common law
discretionary interest isn’t a property interest but doesn’t provide that the beneficiary doesn’t have an
enforceable right to a distribution.  In Campbell, would this statute have protected John’s discretionary
interest, assuming the distribution language in the trust met the definition of a common law discretionary
trust for state law purposes?  

Unfortunately, this language by itself shouldn’t be sufficient to protect the beneficiary’s interest under federal
property law. This is because, as Judge Kerrigan stated, the Tax Court looks to the rights or the bundle of sticks
under state law However federal property law determines whether such bundle of sticks rises to the level of a
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under state law. However, federal property law determines whether such bundle of sticks rises to the level of a
property interest. The crux is the “rights under state law,” meaning the beneficiary doesn’t have an enforceable
right under state law. The key isn’t the result, which is the consequence of being classified as a discretionary
interest that isn’t a property interest. Therefore, a discretionary-support statute needs to state that the
beneficiary doesn’t have an enforceable right to a distribution, as this is the reason the beneficiary doesn’t hold
a property interest.  

If the discretionary-support statute only states that the beneficiary holding a discretionary interest doesn’t
have an enforceable right to sue the trustee, would this be sufficient to prevent the discretionary interest from
being a property interest under federal law? It’s on this point where some of the discretionary-support statutes
deviate from common law. Under common law, there must be a logical reason why a common law
discretionary trust doesn’t create an enforceable right in the beneficiary.  

Under common law, there was a dual judicial review standard depending on whether the trust was classified as
a support trust or a discretionary trust. A court could review any trustee’s discretion of a support trust for
reasonableness. However, a court’s ability to review a trustee’s discretion with a common law discretionary
interest was limited to if the trustee: (1) had an improper motive; (2) acted dishonestly; or (3) failed to use its
judgment.  This elevated standard of judicial review greatly restricts a court’s ability to question the trustee’s
sole, absolute or unfettered discretion to very specific circumstances. This restricted standard also results in
the beneficiary in most practical situations being unable to sue the trustee to force a distribution. Hence, the
statement that the beneficiary doesn’t have an enforceable right to a distribution emerges.  

Unfortunately, a legislature doesn’t need a direct, logical reason for implementing a law. It merely may define a
discretionary trust and then state that the beneficiary doesn’t have an enforceable right to a distribution. We
think that this definition and statement should be sufficient under federal property law so that a common law
discretionary trust doesn’t create a property interest. However, we can’t make such a statement with certainty.
It’s for this reason we believe the top tier discretionary-support statutes should include a dual judicial review
standard.

Regarding the third element of a discretionary-support statute, the Campbell Tax Court decision doesn’t
discuss the ability of the IRS to attach a trust distribution interest of the beneficiary. This again is one of the
areas in which the Restatement Third and the Uniform Trust Code (UTC) reduce the asset protection of a
discretionary trust. Under common law, a discretionary interest wasn’t a property interest. Therefore, no
creditor could attach the interest.  As noted above, the Restatement Third attempts to reverse the definition
of a discretionary trust by creating an enforceable right to a distribution—a property interest—in almost all
discretionary trusts. 

The UTC allows exception creditors to attach a discretionary trust. This begs the question: Unless the
discretionary interest is a property interest, how can a creditor attach the beneficiary’s interest? This appears
to be one of the inconsistencies in the national version of the UTC, which some states have corrected.
Regardless, Connecticut’s UTC Section 501 holds that a discretionary interest may be attached by exception
creditors. While Connecticut’s UTC doesn’t include federal and state claims as exception creditors, this is
irrelevant because the IRS is a super federal creditor.  
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A super federal creditor has its own statute of recovery. It doesn’t recover under a state statute, and federal law
preempts state law. This is why certain federal creditors are able to recover from state-protected asset
protection vehicles such as retirement plans, tenancies by the entirety and even trust interests. The only
exception to a federal super creditor’s reach appears to be a common law discretionary trust interest because it
shouldn’t be a property interest under federal law. Therefore, regardless of whether a discretionary interest is a
property interest, there was another avenue of recovery for the IRS. However, this wasn’t the question that was
presented to the Campbell Tax Court. The question was whether the trust assets or a portion thereof should be
included in the offer settlement to the IRS. Judge Kerrigan was thus correct in focusing on whether the
taxpayer had a property interest in the trust.

The fourth criteria is a detailed definition of a “discretionary trust.” South Dakota was the first state to
promulgate a comprehensive definition of a discretionary trust. Indiana, Oklahoma, Nevada and Tennessee
subsequently adopted that definition. These statutes focus on the common understanding of what the word
“may” means. That is, the word “may” means that it’s in the trustee’s discretion. Terms such as “sole,”
“absolute” or “unfettered” aren’t necessary under these discretionary-support statutes to create a common law
discretionary trust. 

Further, these statutes provide detailed examples of distribution language. Trust companies have found these
examples to be incredibly helpful as they provide much more precision in trust classification than was found by
trying to read hundreds of cases across the nation. Conversely, Alaska, Delaware and Wyoming use a more
simplistic approach. They attempt to define “may” as meaning absolute discretion without a detailed
explanation. While this approach should work, it leaves a court with more flexibility to interpret the
distribution provisions of a trust.   

Anti-Alter Ego Statutes

The Campbell Tax Court next looked at the alter ego issue and noted that the settlor had the power to remove
the trustee, but only with the consent of the protector. We’re not aware of any case that holds that the mere
ability to remove and replace a trustee with someone who’s independent is sufficient control to invoke an alter
ego argument. The Tax Court held that John, the settlor/beneficiary, maintained no control over the trustee to
make distributions or investments.  Further, it stated, “Through the Trust Protector petitioner can request that
the trustee be changed, but he cannot force such action.” Therefore John’s power to remove/replace a trustee
is slightly less than that found in most APTs and underscores one of the reasons for the necessity of anti-alter
ego statutes.  

Naturally, there’s no guarantee that a judge somewhere, someday, won’t find that an unconditional
removal/replacement power over a trustee may well be too much control. This result is particularly the case
should there be other factors indicating some other degree of influence over the trust, such as the
settlor/beneficiary holds a power of appointment, the settlor is the manager or president of an entity owned by
the trust, the settlor requests that certain distributions be made to certain beneficiaries or the trustee agrees or
the settlor requests the trustee to invest in certain assets and the trustee agrees. These were the reasons anti-
alter ego statutes have been adopted. These statutes don’t completely eliminate the alter ego argument; rather,
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they list quite a few factors that alone or in combination don’t rise to the level of supporting an alter ego
piercing of the trust.

More About Campbell

The Tax Court appears to be selecting Connecticut law for interpretation of the federal property rights under
the trust. However, from the opinion, this isn’t certain. Most likely, under conflict-of-law-principles, Nevis
would be the proper law to determine the rights of the beneficiaries under the Nevis trust.

Rankings 

Here are our results when ranking DAPT statutes in these three categories: (1) discretionary-support statutes;
(2) anti-alter ego statutes; and (3) DAPT statutes (that is, qualified disposition statutes).

Discretionary-support statutes. Top tier: Alaska, Indiana, Nevada, Oklahoma, South Dakota and
Wyoming. Second tier: Delaware, Michigan, Mississippi, Ohio and Tennessee. (See “Discretionary-Support
Statute Rankings: 2021,” p. 29.) 
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Anti-alter ego statutes. Top tier: Mississippi, South Dakota and Tennessee. Second tier: Indiana, Nevada
and Oklahoma. (See “Anti-Alter Ego Statute Rankings: 2021,” p. 32.)

DAPT statutes: Top tier: Nevada, Ohio and South Dakota. Second tier: Alaska, Delaware, Tennessee and
Wyoming. While Nevada and South Dakota are very close, we note that Ohio most likely has the leading edge
DAPT statute at this time. (See “DAPT Statute Rankings: 2021,” p. 35.) 
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Finally, we must consider the UVTA. While only six DAPT states have adopted this statute, its adoption absent
modification by a DAPT state would be fairly fatal to any DAPT state seeking business from settlors who reside
outside that state. 

UVTA Update

In 2014, The National Conference of Commissioners on Uniform State Laws adopted the UVTA.  The UVTA
was intended to amend and replace the Uniform Fraudulent Transfer Act (UFTA) and differs from the UFTA in
significant ways. Importantly, the UVTA fundamentally changes the treatment of transfers to DAPTs by its
residents in jurisdictions that have adopted it. This is especially true with respect to creditors’ rights regarding
transfers to DAPTs. This change should be of great concern to clients and practitioners alike. It’s our position
that any jurisdiction that has or is considering adopting the UVTA should either amend or exclude certain of
its provisions to preserve DAPTs as an effective estate planning and asset protection technique.  

Promoters of the UVTA praised it for removing the word “fraudulent” in favor of the more innocuous word
“voidable,” thus clarifying for the public the misperception that elements of fraud were needed to undo the
transfer. By itself, that seemed to be an improvement over the UVTA’s less clear predecessor. One proponent
of the UVTA has stated: “[T]he renaming should not be taken to imply that the UVTA is a new and different
act, or that the amendments make major changes to the substance of the UFTA. Nothing could be further from
the truth. The UVTA is not a new act; it is the UFTA, renamed and lightly amended.”
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This statement is disingenuous where DAPTs are concerned. The most significant problems with the UVTA are
associated with Section 10 and its comments, wherein liberties were taken to make “voidable” otherwise
legitimate transfers to DAPTs when a grantor resides in a jurisdiction that’s adopted the UVTA with these
comments. These comments possibly extend rights to creditors who were “neither existing or anticipated” by
the grantor at the time of the transfer.

Twenty-one jurisdictions have adopted the UVTA in some form, and four jurisdictions have introduced the
legislation. Ironically, six jurisdictions that have adopted the UVTA also have adopted DAPT statutes. “UVTA
Jurisdictions,” p. 27, lists jurisdictions and when they adopted or introduced the UVTA.
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Voidable Transfers

The UVTA’s provisions and comments look to reach further than fraudulent transfers by potentially
undermining legitimate transfers to DAPTs by settlors who reside in jurisdictions where the law has been
adopted. In such cases, these transfers to DAPTs may become “voidable.”  

More specifically, gratuitous comments by the reporter of the Uniform Law Commission of the National
Conference of Commissioners on Uniform State Law, in Section 4 of the UVTA, imply that such transfers to
DAPTs are “per se voidable.” This position is contrary to most legal precedent on such questions and has been
criticized broadly by practitioners and academics alike.  In an attempt to allay these concerns, one promoter
of the UVTA has suggested that “The Comments, in short, are no more than a law journal article on steroids.
The Comments are not law and courts are no more bound by them than they are by any other law journal
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The Comments … are not law, and courts are no more bound by them than they are by any other law journal
article.”  However, if that’s indeed the case, then why include the controversial comments at all? We believe
that some, but not all, have seen through the smoke and have elected not to include Section 10 and its
comments in their state statutes. We find this approach to be most beneficial for those seeking to maintain the
rights of citizens to protect their assets using the DAPT statutes.

While the comments to UVTA Section 4 imply that transfers to DAPTs may be per se voidable, what’s the basis
for this position? The comments only cite several older Pennsylvania cases that have been eroded over the
years by subsequent decisions. Thus, the comments are no longer based in current generally accepted legal
principles or cases.  Note that the U.S. Supreme Court in Schreyer v. Scott stated that debtors are free to take
steps to protect assets from creditors that were neither in existence prior to, nor reasonably anticipated at, the
time of transfer.  Consequently, many advisors believe that unless specific case law or statutes exist in the
state, no strong public policy argument would exist.

A lack of DAPT legislation in a state, whether it’s adopted the UVTA or not, doesn’t necessarily create a
presumption of a strong public policy against the laws of DAPT states. In a full faith and credit (FFC) claim
against a DAPT state trustee, the DAPT state shouldn’t be required to afford deference to the domicile state’s
judgment. This should be the law unless the transfer falls within the fraudulent transfer window of the DAPT
jurisdiction or the transfer applies to an exception creditor. Because a collections action would often be taken
against the trustee of the DAPT in the DAPT jurisdiction,  this may frequently be the case even in states that
adopt the comments of the UVTA.

Post-judgment collections issues will depend on the applicable DAPT state’s law. If assets are held in a DAPT
state, each state has a constitutional right to regulate and restrict the manner in which judgments are collected,
provided that the rules apply to both in-state and out-of-state creditors. The stringent fraudulent transfer
standards of most DAPT statutes are just that: a restriction and regulation of post-judgment collections
actions, which prevent any collection unless the creditor shows that the debtor violated those standards.

Sufficient Contacts

In a conflict-of-laws analysis regarding a DAPT, a trust settlor can designate the laws that govern the trust so
long as there are sufficient contacts with the state. UVTA Section 10 states that “a claim for relief … is governed
by the law of the jurisdiction in which the debtor is located when the transfer is made, or the obligation is
incurred,”  ostensibly without regard to whether a different jurisdiction is chosen in a DAPT. This is a
significant break from the traditional rule that a settlor can choose which state’s trust laws apply so long as
there are sufficient contacts with the state. The “sufficient contacts” requirement was a major issue in a bad-
facts case—In re Huber.  The Huber court held that Washington, not Alaska, had the most significant
relationship with an Alaska DAPT, and thus, Washington law applied. The settlor, Donald Huber, a
Washington resident, established an Alaska DAPT, which named an Alaskan corporate trustee in the DAPT
state (Alaska) but named the settlor’s son, based in Washington, as co-trustee. The settlor’s son made frequent
distributions to the settlor. This activity was one of the many factors that made the Alaska trustee look like a
“straw man.” The Alaska trustee did very little. To support its ultimate conclusions, the Huber court cited to
the Restatement (Second) of Conflicts of Laws Section 270(a), which states that: 

38

39

40

41

42

43

44

45 

46



1/20/2021 Best Situs for DAPTs in 2021

https://www.wealthmanagement.com/estate-planning/best-situs-dapts-2021 15/23

[t]he local law of the state designated by the settlor to govern the validity of the trust [governs], provided that
this state has a substantial relation to the trust and that the application of its law does not violate a strong
public policy of the state with which, as to the matter at issue, the trust has its most significant relationship.

Thus, when Washington had both a substantial relationship with Donald and a long-standing public policy
position against self-settled DAPTs, the court “disregard[ed] the settlor’s choice of Alaska law, which is
obviously more favorable to him, and [applied] Washington law in determining the Trustee’s claim regarding
validity of the Trust.”

In a conflict-of-laws analysis regarding a DAPT, a trust settlor can designate the laws that govern the trust so
long as there are sufficient contacts with the state. The sufficient contacts requirement was a major issue as
in Huber.  Additionally, IRC Section 270(a) states that IRC Section 273 applies so long as the law doesn’t
violate a strong public policy of the state that has the most significant relationship to the trust. One of the ways
that the UVTA attempts to thwart transfers to DAPTs is the application of Section 10, the governing law
provision. 

Location of Debtor

UVTA Section 10 states that debtors are “located” in the jurisdiction of their “principal residence.” However,
this can create a conflict with DAPT laws. Consequently, if a resident of a UVTA state makes a transfer to an
out-of-state trustee in a DAPT state, and if the transfer is found to be fraudulent (or “voidable”) under the
UVTA and its comments but is found to be valid under applicable DAPT standards, then there will be an
inevitable conflict of laws. This conflict is sharpened because UVTA Section 10 and its comments effectively
reject the right of another state to assert its interest and its laws in connection with a disputed transfer,
regardless of which state has the most significant relationship to that transfer. Moreover, the UVTA’s
comments even suggest that a true principal residence of a debtor in a DAPT state can be overlooked if a court
concludes that a debtor’s residence is “notional,” “short term” or an act of “asset tourism.” The UVTA
comments actually invite courts to fish for reasons to ignore the UVTA’s own statutory rule giving priority to
the laws of a settlor’s principal residence. As a result, individuals who in good faith move into a DAPT
jurisdiction, settle a DAPT under that jurisdiction’s laws and then unexpectedly move out of that jurisdiction
could have their DAPT judicially invalidated, even though the DAPT transaction occurred entirely within a
DAPT state.

As before, it’s important to note that comments don’t have the force of law, and states can (and in the case of
the UVTA should) revise the uniform law to suit their own situations,if they even adopt it in the first place.

State Reaction

As discussed in a recent article by Al W. King III, many state legislatures and advisors have expressed that
DAPT states shouldn’t be required to afford FFC to the domicile state’s judgment even if the DAPT state adopts
the UVTA.

l i h i l i f h f h hi i l i i l f
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One example is the non-inclusion of the comments from the UVTA statute.  This non-inclusion is a result of
advisors working with their legislatures on statutory solutions to the shortcomings of the UVTA.  For
example, Indiana rejected the UVTA comments: “However, in interpreting solely this chapter, comments
released by a committee of the National Conference of Commissioners on Uniform State Laws shall not be
considered as authority.”  Arkansas specifically rejected certain comments of the UVTA in its legislative
history.

Some states included language in their statutes in anticipation of the UVTA that their DAPT statute shall
govern in the event of any conflict.  This additional language provides state courts with yet another provision
to rely on in the event of conflict resulting from a judgment in a UVTA state. States that have passed the UVTA
should consider amendments, and states looking to pass the UVTA should use caution, particularly the DAPT
states. Choice of trust situs and wealth preservation have long been trust planning concepts that should be
protected.

Despite the UVTA, many advisors suggest that a DAPT will still be upheld, even if the settlor is living in a
UVTA state, when a state court determines that a voidable transaction has occurred.  The creditor would seek
to enforce that judgment in the DAPT state that hasn’t passed the UVTA. The first issue that a court in a DAPT
state must decide is whether it must recognize the UVTA state’s judgment under FFC principles. 

In a recent case, the Supreme Court of South Dakota in In re Cleopatra Cameron Gift Trust  “rejected even
the specter of an argument that would allow support creditors to reach trust funds protected by a spendthrift
provision.” A California judgment pierced the spendthrift provision of a third-party trust moved to South
Dakota by the grantor. South Dakota rejected the enforcement of a California claim in South Dakota, where the
legislature has rejected such enforcement. As such, the South Dakota Supreme Court held that a South Dakota
court wasn’t required to submit to a California judgment to compel direct payments from a trust because the
method of self-executing enforcement wasn’t authorized by South Dakota law.

The fact that more than 21 states now have DAPT or DAPT-like statutes “moves this approach from the
eccentric anomaly” category to an accepted and legitimate “asset protection and transfer tax minimization
planning technique.”  This trend undercuts the conclusion that these states have a public policy against a
DAPT trust.  

In our view, and notwithstanding the UVTA, states should continue to follow the established rule of law, which
is that a settlor may designate the law governing a trust unless it can be shown that: (1) trust situs and trust
administrative ties to the relevant DAPT state aren’t substantial; and(2) creating a DAPT in a DAPT state
violates a strong public policy of the settlor’s domicile state. Unless both of these criteria are satisfied, the
DAPT should generally be upheld, subject to any exception creditor rule, DAPT-specific fraudulent transfer
rule or other exception provided by the governing DAPT statute.

We believe that states that are considering adopting the UVTA should beware of the difficulties that the UVTA
potentially creates, and states that have already adopted the UVTA should consider amending or removing
Section 4, Comment 2 and Section 10 and its comments. 
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Like any comparison of jurisdictions article, different authors will have different conclusions regarding what
are the most important factors when evaluating a jurisdiction. Because about half of the U.S. population will
experience at least one divorce, protection against marital claims is one of the most significant factors when
evaluating the strength of a trust statute. The key to protecting against a marital claim may well be whether a
beneficiary has an enforceable right to a distribution. This protection typically isn’t found in DAPT statutes but
is instead found in the discretionary-support legislation enacted by many states (or, in some instances, in state
common law). Some of the more important DAPT protective features include limiting a creditor’s claim solely
to a fraudulent conveyance, debtor-friendly fraudulent transfer law and forcing litigation into the DAPT state. 
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